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STATEMENT OF CASE. 

Appellants were jointly indicted and convicted of 
murder of the first degree, for the death of Police 
Officer Leo W. K. Busch. A fourth defendant, John 
Falls McCabe, was found by the jury to be not guilty. 

Evidence was introduced which tended to prove the 
following alleged facts: On the night of September 25, 
1926, the appellants set forth from the residence of 
Eagles, for the purpose of ‘‘hi-jacking,’^ or robbing,a 
truck loaded with whiskey, at the suggestion of Proc- 
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tor. The purpose of the expedition, just alleged, was 
denied by Proctor (H. 67, 61)). When they left Eagles’ 
apartment, where several people were assembled, 
Eagles and Moreno each had a revolver; a dark-colored 

.38 caliber revolver. There is conflict in the testimonv 

• 

regarding the possession of a revolver by l*roctor; 
some of the witnesses stating that, when he set forth 
with Eagles and Moreno, lb*octor had with him a .38 
calibre revolver, others, including Proctor, saying that 
he did not have a gun in his possession at that time. 

The three ap])ellants, thus e(iuii)ped with two, and 
a possible third, gun, entered an automobile, parked 
at the curb, in which was seated McCabe, the defen¬ 
dant who was acHpiitted. The car belonged to Mc¬ 
Cabe’s employer, and McC’abe himself was drunk. He 
was unknown to both Eagles and Moreno, and had met 
Proctor only that evening. 

Appellants drove first into Virginia, according to 
their own testimony, then into Maryland, going along 
the Baltimore Pike. On this road, they ran alongside 
two automobiles, forced them to stop, and robbed the 
occupants at the points of revolvers. The first car was 
occupied by one man, who was forced to leave his car, 
which the robbers took and drove awav. This man 
identified defendant Eagles. The three occupants of 
the second car each testified that Moreno and Eagles 
were two of the robbers, and that each was armed 
with a gun. They further testified that a third rob¬ 
ber, armed with a gun, participated in the hold-up. 
One of these three witnesses purported to identify 
McCabe as the third robber. Eagles and Moreno tes¬ 
tified that Proctor was the third armed robber. 

Appellants, after removing a part of the mechanism 
of the second car, drove back toward Washington. 
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While still in Maryland, they abandoned the car which 
they were driving, stole a car which was parked in a 
private yard, and continued toward Washington. 

The victims of the two robberies reported the occur¬ 
rences to the Mar viand autliorities who communicated 
by telephone with the Washington Police. From police 
headquarters in Washington, a “look-ouF’ was com¬ 
municated to the tenth precinct, and the precinct clerk, 
in turn, gave the “look-ouF’ to police officers Ach and 
Busch, when they telephoned to the station house from 
a patrol box, at four o’clock on the morning of Sep¬ 
tember 26. Both officers were thus instructed to “look 
out for four young white men in a large touring car, 
probably a Cadillac, wanted for hold up and robbery 
in Berwyn, Maryland, this A.M.” 

Immediately following receipt of this message, the 
officers saw, at a street corner, the three appellants, 
and their co-defendant. They were gathered about 
a taxi-cab telephone box, the officers asked them what 
they were doing at that time of the morning; they re¬ 
plied that they had come from Baltimore, that their 
car had broken down just up the street, and that they 
were trying to get a taxi cab. As a matter of fact, 
they had abandoned the stolen automobile a few blocks 
away, when one tire went flat. At the suggestion of 
Officer Ach, the men set forth in the direction of the 
automobile, accompanied by the two police officers. 
They walked up the street with two of the appellants 
abreast, at the head of the group; one of appellants 
behind them, the co-defendant McCabe still farther 
behind, and Officer Ach at the rear; Officer Busch 
walked near the head of the procession, and off to the 
right. The two men at the head of the group were 
talking together. One of them dropped back and 
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whispered something to another of the appellants who 
walked along immediately behind him, then returned 
to his former place. The individual identity of these 
appellants is disputed. 

Shortly thereafter, according to Officer Ach, the 
party reached the spot where Ach had understood one 
of the appellants to say that the car broke down, and 
asked where it was. From a reply, he thought that 
the men were lying to him; he had in mind the “look¬ 
out’’; he called to Officer Busch, saying “These fellows 
are lying, you take two and I’ll take two.” Officer 
Ach then seized McCabe and the appellant who walked 
alone just in front of McCabe. Officer Busch started 
toward the two men in front. At that moment, the ap¬ 
pellant who walked to the left in the front rank, and 
who wore a green rain coat, whirled rouiul with a gun 
in hand, shouted “Stick ’em up!,” and fired at Officer 
Busch. Officer Ach let go of his prisoners, but before 
he could draw his revolver, all four men had grouped 
in a semi-circle, and were firing, shooting at both police¬ 
men. Ach was wounded and drojjped to the ground. 
He finally extricated his revolver, and fired five times 
into the crowd, aiming at the man in the rain coat. 
The crowd broke up, the men running away. Officer 
Ach made his way to a neighboring house, from which 
he was taken to the hospital. 

When the shooting stopped. Officer Busch pursued 
two of the men around the corner of the street, where 
further shots were exchanged. Pie was severely 
wounded, and was taken by a resident of the neigh¬ 
borhood to the hospital, where he died two days later, 
as a result of bullet wounds. Three bullets were re¬ 
moved from his body, each of .38 calibre. The bullets 
used by Officer Ach were of .38 special calibre. 

Later that morning. Eagles and Moreno were caught 
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as they tried to escape from the basement of a house 
near the scene of the shooting, where they had stayed 
for several hours. In the areaway of the house next 
to that where they had hidden, were found articles 
acquired during the Maryland hold-ups. There was 
also a revolver found in the area-way, and a second re¬ 
volver on a lawn near-by, both of .38 calibre. These 
two guns had been taken nine days prior to the shoot¬ 
ing, during two robberies of gasoline stations in Vir¬ 
ginia. The attendant at one gasoline station testified 
that Moreno and Eagles, accompanied by a third man, 
had robbed him of one of these guns; the attendant at 
another station testified that Moreno, Eagles and Proc¬ 
tor had robbed him. 

The defendant McCabe surrendered to the police; 
and Proctor, who had been severely wounded during 
the encounter, made his way from the scene to a Balti¬ 
more hospital. 

SECOND ASSIGNMENT OF ERROR. 

Error has been assigned in the following ruling: to 
impaneling jurors who were then serving in other 
branches of the Court without notice to defendants. 

The Court permitted jurors (R. 20) who were duly 
assigned to other branches of the Court, where they 
had been serving prior to their examination on their 
voir dire in this cause, to be impaneled, without a list 
of their names having been delivered to defendants, 
in accordance with the law. Exception was taken to 
the impaneling of these jurors, upon the ground 
stated, and challenge was made to the array. 

It is provided, in Section 1033 of the Revised Stat¬ 
utes (U. S. Comp. Sts. Sec. 1699), that: “When any 
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person is indicted of treason, a copy of the indict¬ 
ment and a list of the jury, and of the witnesses to 
he produced on the trial for j)rovinir the indictment, 
stating the place of abode of each juror, * * * shall 

he delivered to him at least three entire da vs before 

» 

he is tried for the same. When any ])erson is indicted 
of any other ca])ital otfeiise, such copy of the indict¬ 
ment and list of the jurors and witnesses shall he de¬ 
livered to him at least two entire da vs before the 
trial.” 

“The jury,” a list of which must he delivered to a 
defendant, consists of all jurors in attendance on any 
tlivision of the Sui)reme (’ourt of the District of Col¬ 
umbia. Cnder the tei-ms of the (\nle, there is ])rovi- 
sion made f»>i’ su|)plyinn- tin* Supreme Court, each 
month, with one .e:roup of jurors. Section 204 of the 
(’ode, D. (’., directs that the jury commission draw 
from the box “the names of such number of persons as 
the .e:eneral term of the Supi’eme (’ourt of the District 
of (’olumbia mav from time to time direct to serve as 
j)etit jurors in the Supreme (’ourt of the District of 
(’olumbia * * and further dii-ects that “The dis¬ 
tribution, assignment, reassii^nment and attendance 
of said i)etit jurors amone; the special terms of the 
Supreme (’ourt of the District of Columbia shall be 
in accordance with rules to be prescribed l)y said 
Court.” 


That each juror servini; in the Supreme Court is “in 
attendance” upon that Court as a whole, and that no 
list of the jury is complete without the names of all so 
in attendance, is clear from Section 209 of the Code, 
which provides for a special venire “Whenever in any 
criminal case in the Supreme Court of the District of 
Columbia it shall become impossible, on account of 


mm 
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challeii^ 2 :es or excuses, to impanel a trial jury from 
amonu’ the available petit jurors already in attendance 
(»n said 8ui)renie Court and distributed or assigned 
among the several sjiecial terms thereof * * *’» 

Tlie unity of the jury is further shown by Rule 
Xo. 50, of the Supreme Court, which provides that: 
“Juroi’s drawn and accepted for service may be dis¬ 
tributed, assigned, reassigned, and ordered to attend, 
to and in any division of the court, from time to time, 
as occasion may re(iuire. ” 

It is apparent that the recpiirement of Section 1033 
of the Revised Statutes can be satisfied only by de¬ 
livering to a defendant in a capital case, tw’o days 
before his trial, a list of the jury, consisting of all 
jurors in attendance on the Court. Failure so to do, 
and the inpaneling of a jury which included men who 
w ere members of the jurtf, w ithout notice to such defen¬ 
dant, is, w’e submit, reversible error. 

It was held, in Lo(jau vs. United States, 144 U. S. 
203, 304; 3() L. Ed. 249, that the retiuirements of Sec¬ 
tion 1033 R. S. are mandatory. The defendant in that 
case had been indicted for cons])iracy and murder, of 
which latter offense he was convicted. The Govern¬ 
ment had not furnished him with a list of the wit¬ 
nesses to be called at his trial, as required by Section 
1033, 1\. S. The Supreme Court held that this require¬ 
ment “is not directoi’y merelv but niandatorv to the 
government;” and that if the defendant raises the 
point, “the trial cannot hnvfully proceed until the re- 
(luirenieiit has been complied with.” 

This “mandalorv” section of the Revised Statutes 


includes in the same category the required list of wit¬ 
nesses and of jurors. There can, w’e submit, be no 
distinction drawm betw’een the failure to deliver a list 
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of jurors, in the case at bar, and the failure, in the 
Logan case, to deliver a list of witnesses. 

FOURTH ASSIGNMENT OF ERROR. 

Error was assigned in admitting the testimony of 
the witnesses Katherine and Mark Reid, and Martin, 
regarding a hold-up and robbery perpetrated by appel¬ 
lants in Maryland, shortly before the shooting of Of¬ 
ficer Busch. We do not now contend, on behalf of 
Proctor, that the evidence concerning the fact of this 
robbery was improperly admitted. We insist, how¬ 
ever, that the testimony far exceeded the proper lim¬ 
its in its details. 

On pages 26 and 30 of the Record, each of these wit¬ 
nesses is shown to have testified, over objection and 
exception, that a shot was fired across the hood of 
their car, and that one of appellants shouted, “Stop, 
or 1 will blow your damned brains out!” or “Stop that 
damn car or I will blow your brains out 

This brief command, issued by one of appellants 
during the course of another and independent crime, 
is, we submit, highly improper and prejudicial evi¬ 
dence to produce in a trial for murder. It tends to 
show intent, at another time than that of the hom¬ 
icide charged, to take life unless the command were 
obeyed. It creates an immediate impression of bru- 
talitv and blood-thirstiness, and could not but inflame 
the minds of the jurors. 

The evidence concerning this robbery was admitted 
for the dual purpose of proving a motive for the shoot¬ 
ing of Officer Busch, and establishing the identity of 
defendants. This alleged threat does not throw light 
on either factor. It tends only to fix in the minds of 
the jurors the opinion that these men had committed 
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an assault with intent to kill. The identity of the 
speaker was not established, and the utterance of the 
threat did not in any way, by voice or otherwise, assist 
the witnesses in recognizing the men who had robbed 
them. 

Pencil of these witnesses had rehearsed his testimony 
in the absence of the jury, and ample opportunity was 
had to rule out this brief but inflammatory passage. 

AN UNASSIGNED ERROR. 

At page 61 of the Record appears the testimony of 
Police Officer Trammell, in which he relates a state¬ 
ment made to him by defendant McCabe, at the time 
of the latter’s arrest. In the course of this statement, 
McCabe admitted that he was present, but denied that 
he participated in the shooting of Officer Busch, or the 
robberies in Maryland. 

The witness was permitted to testify, in part, as 
follows: “The first thing McCabe said was, ‘How is 
the officers?’ Witness told him they were both shot 
and in bad condition. McCabe said, ‘It was a shame 
the wav those officers were shot down.’ McCabe said 
that he had no gun, and did no shooting; that the 
other three men done the shooting. He said if either 
one of those >neii dies, that if there was any man should 
he hnny, those three men should be, that he never 
believed in capital punishment, but this one time he 
did; that it was the most cold-blooded shooting he ever 
saw i}i his life, or heard tell of.' ” (Italics ours) 

This witness, under the excuse of repeating a decla¬ 
ration against the interest of one defendant, was per¬ 
mitted, in fact, to deliver a vitriolic characterization of 
the actions of three co-defendants. The passage above 
quoted was not in any degree against the interest of 
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McCabe. It was the virtuously horrified preamble to 
McCabe’s declaration, and not properly a part of it. 
Undoubtedly a jury would be profoundly impressed 
by the earnest conviction of one of four co-defendants, 
that his fellows should be hunjj:, and that they had com¬ 
mitted “the most cold-blooded shooting? he ever saw 
in his life, or heard of.” A j)icturesque, emotional 
outbrust like that (pioted, may have influenced the jury 
jj^reatly. It is mere hearsay, not rendered admissible 
as ai>:ainst the interest of the declarant, and is not per¬ 
tinent to the issues. 

Althouii:h this error was not assigned, we submit 
that this passage from the testimony of the ^^^tness 
Trammell is so flagrantly improper and prejudicial, 
that it comes within the rule ])ermitting an appellate 
court to notice plain error not assigned. (llVe/a^ vs. 
ruifed States, *217 U. S. 341), 362; Crawford vs. United 
States, 212 U. S. 183; Wiborff vs. United States, 163 
U. S. 632, ()58; and CUfatt vs. United States, 207 U. S. 
* 221 .) 


THIRTY-THIRD ASSIGNMENT OF ERROR. 

This assignment of error is directed to the defini¬ 
tion of first degree murder, as given to the jury in 
the Court's instructions, at pages 111) and 120 of the 
Record. 

The Court instructed the jury as follows: 


“Now then, murder in the first degree is de¬ 
fined in our statute here: ‘Whoever, being of 
sound memory and discretion, purposely, and of 
deliberate and premeditated malice, kills another, 
is guilty of murder in the first degree.’ 

“Of course, the act must be purposely done, 

which is willfullv done. Xot in the sense that 

•> 
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these men must have intended to kill Busch, not 
that they intended to kill Busch, but the natural, 
probable consequences of what they did and the 
way they did it, was to kill Busch. And murder 
must always be done with malice. Any kind of 
murder. Murder in the first dej^ree with malice 
deliberate and premeditated. 

“The term ‘malice,’ which is the criterion of 
murder after all, as ordinarily used, means or 
contains an element in its meanint^ of personal ill 
will or hatred. That is not so in its k\u:al meanina:. 
The term as used in law is wider than that. It 
includes that, but it is not requisite to establish 
any particular ill will, hatred, or jj:rudtj;e, on the 
part of the indiyidual concerned either way. Suf¬ 
ficient if there is a condition of mind which 
prompts a man willfully to do the act to the in- 
jury of another, or to the intentional doing of a 
wronyful act toward another without legal justifi¬ 
cation or excuse.^* (Italics ours.) 


The first words of the Court on the subject of first 
dej^ree murder, and therefore the instruction most 
likely to impress the jurors, defined this highest dc- 
f^ree of the offense in terms of murder in a lesser de¬ 
gree. The instruction eliminated from first degree 
murder the elements of deliberation and premedita¬ 
tion. Further, it positiyely stated that a specific in¬ 
tention to take life need not be found as a fact, but that 
the jury might conyict of first degree murder, upon 
finding that “the natural and probable conseciuences 
of what they did and the way they did it, was to kill 
Busch.” 

In the absence of this instruction, the jury might 
haye found that the intention of the particular de¬ 
fendant who started the shooting, was not to kill, but 
to alarm, the police officers; and that the other shots 
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fired hv defendants, were actuated bv sudden heat and 
passion; that the entire encounter was precipitated by 
another intention than the taking of life, and was con¬ 
tinued perforce, without opportunity for considera¬ 
tion and reflection. The jury might have found any 
one of a dozen combinations of fact, no one of which 
would have sustained a verdict of murder in the first 
degree, had they been told that it was necessary to 
find a specific intent to kill. 

This Court stated, in Sabens vs. United States, 40 
App. 1). C. 440, 442: 

“A deliberate intent to take life is declared to 
be an essential element of murder in the first de¬ 
gree, and this, of course, must be shown as a fact. 
While implied malice at common law was sufficient 
to make an offense murder, under our statute, 
which requires proof of actual malice, implied 
malice constitutes murder in the second degree.” 

“While it is unlikely that the jury would return 
a verdict of murder in the first degree unless sat¬ 
isfied that the defendant, at the time he commit¬ 
ted the offense, was capable of entertaining the 
malicious intent, u e cannot, in a case of this kind, 
speculate as to what considerations entered into 
their verdict. The statute plainly requires the ex¬ 
istence of such an intent at the time of the com¬ 
mission of the offense, and, if it is absent, mur¬ 
der in the first degree has not been committed.” 
(P. 144; Italics ours.) 

The decisions of the highest courts of states having 
statutes similar to our code definition of murder in 
the first degree, hold unanimously that a specific in¬ 
tention to take life, formed with deliberation and pre¬ 
meditation, is an essential element of the crime . Fail¬ 
ure so to instruct the jury is uniformly held to be 
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ground for reversal. The cases cited below are typical 
of the decisions in states which define first degree mur¬ 
der in the terms of our statute. 

Cofnmonwealth vs, Chapter, 228 Pa. St., 630, 632: 

“If the verdict * * * was reached by the jury 
* * * upon proper instructions as to the law, the 
verdict ought not to be disturbed, for unques¬ 
tionably from the evidence the jury would have 
been fully warranted in reaching such conlclu- 
sion. * * * 

“Conviction of the higher (first) degree could 
be justified only as the commonwealth had estab¬ 
lished by evidence a specific intent on the part 
of the accused to take life. Whether it had done 
so was a question for the jury alone to decide. 
No presumption of law carried the offense beyond 
the second degree. The law regards the circum¬ 
stance that a deadly weapon was used, as evidence 
that a specific intent to kill existed; but it is never 
so far conclusive as to such fact, that the trial 
court may pronounce it established as a matter 
of law. The jury may infer the intent from the 
fact, but the court may not. When the law says 
that the jury may infer a specific intent to take 
life, from the use of a deadly weapon, all it 
means is that such circumstance is evidence of such 
intent. It does not mean that a presumption of 
murder in the first degree arises from the fact 
being shown. “ 

The instruction given in the case at bar, is the same 
as that which caused the reversal of a verdict of first 
degree murder, though “fully warranted by the 
facts,“ in the case of Commonwealth vs. Greene, 227 
Pa. 86, 89: 

“If a man uses a deadly weapon upon the vital 
part of another person, it is a presumption that 
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he intended the consequences that would follow 
• • that is, that he intended to kill,” which 
raises a “presumption of murder of the first de- 
??ree.” In commenting on this instruction, the 
appellate court stated: a defendant is “safe from 
conviction of the first de<^nx‘e until the common¬ 
wealth had overcome the ]jresumption of the sec¬ 
ond dei^ree by affirmafivelif showing the existence 
of everv element of the first deu:ree.” 

“In other portions of the charge the court cor¬ 
rectly instructed the jury not only as to the law's 
])resumption of the deirree of the prisoner’s of¬ 
fense, but as to what was recpiired of the common¬ 
wealth before it could ask for conviction of mur¬ 
der in the first dej^ree, and it is insisted that the 
lan,iruav:e used ouirht not to be considered erron¬ 
eous when read in connection with the rest of the 
instructions. There can be but one answer to 


this. Standing alone, it is palpably erroneous in 
a case involving a human life. Whether the jurif 
foil (tired or disrerjarded this instruction no one 
(‘(in tell. Instead of following the correct in¬ 
structions in other ])ortions of the charge, they 
may have understood that there was a presump¬ 
tion of the prisoner’s guilt of murder of the first 
<legree. * * * Xothino to he left to conjecture 
(IS to u'hat instriK'tions may hare been followed hi/ 
a jnry, especialli/ in a capital case."' (Italics 
ours.) 


Similarly, the New York decisions, exemplified by 
People cs. Conroi/, 97 N. V., ()-, 75, hold that: 

“Tiuler the statute, there must not only be an 
intention to kill, but there must also be a delib¬ 
erate and j)remediated design to kill. But the time 
need not be long. It must be sufficient for some 
reflection or consideration upon the matter, for 
choice to kill or not to kill, and for the formation 
of a definite purpose to kill. * * * and whether a 
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deliberate or premeditated desiicii to kill was 
formed must be determined from all the circum¬ 
stances of the case/’ (Italics ours.) 

Typical of the early decisions upon statutes divid¬ 
ing: the otTense of murder into decrees, is the Virginia 
case of Commomcealth vs. Joues^ 1 Leigh, 598, (ill. 
The Court in its opinion states, that except for the 
enumerated cases of homicide by ])oison, lying in wait, 
etc.: 


“proof must be adduced to satisfy the mind, that 
the death of the party slain ivas the ultimate re¬ 
sult u'hiih the concurring u'ill, deliberation and 
pre)neditation, of tJic party accused, soupht. * * * 
And it follows, of course, that all other homicide 
which was murder at common law, is now murder 
in the seco)id degree, excei)t when St shall be 
j)roved, that the homicide was the result of a 
‘willfid, deliberate and premeditated killing.’ ” 
(Italics ours) 


The Court further held that a man could not be guilty 
of murder in the first degree, if he were so influenced 

bv drink 


“that he could not distinctly understand what he 
willed, and was about to do, or that he could not 
reflect, and reason, and deliberate, and deter¬ 
mine, what he would or would not do.” 

In his treatise on Homicide, Wharton writes con¬ 
cerning murder in the first degree as follows (page 
152): 

“The distinctive peculiarity attached bv the 
statutes to murder in the first degree, * * * is 
that it must necessarily be accompanied by a pre¬ 
meditated intention to take life. The ‘killing’ 
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must be ‘premeditated.’ Wherever, then, in cases 
of deliberate homicide, there is a specific inten¬ 
tion to take life, the otfense, if consummated, is 
murder in the first degree; if there is not a specific 
intention to take life, it is murder in the second 
degree.*' (Italics ours.) 

“The first inquiry, therefore, after a felonious 
and malicious homicide is established, not com¬ 
mitted by means of poison, or lying in wait, or in 
the perpetration of one of the felonies enumerated 
in the act, is (1) whether the mortal blow was 
given with an intent to take life, or (2) merely 
to do great bodily harm. If the former is proved 
bv the evidence, the crime is murder in the first 
degree; if such an intent does not satisfactorily 
api)ear, the jury should return a verdict of mur¬ 
der in the second degree.’’ 

In the case at bar, the death of Officer Busch was not 
brought about by ])oison or lying in wait; neither was 
it caused during the perpetration of any felony by de- 
fandants. Therefore, in order to sustain a verdict 
of murder in the first degree, the jury must have 
found, under proper instructions, that these appel¬ 
lants, of their deliberate and premeditated intent to 
kill, shot the ofiicer. 

Further confusion appears in the charge to the jury, 
at page 120 of the Record, where the Court continues, 
in his discussion of first degree murder, as follows: 
“In this case the Government claims malice exists be¬ 
cause thev sav the agreement existed even when thev 
started out originally from this house, that they went 
armed to kill, for the purpose of robbing at the point 
of a gun, and to hold up if necessary at the point of a 
gun.’’ There is an apparent confusion here, of gen¬ 
eral malice—in setting forth “for the purpose of rob¬ 
bing at the point of a gun;’’ and of the particular spe- 
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cific intent to kill which is requisite for first degree 
murder. The purpose or intent formulated by these 
appellants, before they set forth on their expedition 
into Maryland, is said by the Court to be a purpose 
to rob. If this intent—to rob and to hold up at the 
j)oint of a gun,—were the sole intent of these men, 
and the whole content of any agreement which may 
have existed between them, it could not possibly meet 


the reciuirements of the law of murder in the first de¬ 


gree. 


AN ERRONEOUS INSTRUCTION AS PREJUDI¬ 
CIAL ERROR. 


Erroneous rulings, especially in instructions to 
jurors, are presumptiv’ely injurious, and, under the au¬ 
thorities, furnish ground for reversal unless it affirma¬ 
tively ai)pears that they were harmless. Many of the 
cases cited abov’e reiterate this rule, notably the Sabens 
case, decided bv this Court. The rule was stated em- 
phatically by the United States Supreme Court in Fil- 
lipon vs. Albion Vein Slate Co., 250 U. S., 76, 82; 63 L. 
Ed. 853. 


“And of course in jury trials erroneous rulings are 
presumptively injurious, especially those embodied in 
instructions to the jury; and they furnish grounds 
for reversal unless it affirmatively appears that they 
are harmless.” In this case, the trial court had cor¬ 
rectly instructed the jury on the subject of contribu¬ 
tory negligence; but, upon a request for further in¬ 
struction, in the absence of counsel, the court gave a 
supplemental instruction, omitting a material element 
involved in contributory negligence. 

A case involving the same erroneous instruction as 
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to intent tliat is now ])efore this Court, is Bentall vs. 
rnitrfl Staff's, '2iV2 744, 746. Defendant was con¬ 

victed of violation of the esj)iona^e act, in uttering 
certain words with intent to obstruct the recruiting or 
enlistment service. In charging the jury, the Court 
said: 


“A man’s intention in doing or saying a thing 

must 1)(‘ jiscertained from what he does or savs. 

• 

A man connot sav that he did not intend to do a 
certain thing, when the natural consequences of 
his act is hound to he so and so. ’ * * A man ought 
to he and must he judged hy the natural conse- 
(|n(‘nces of his acts. If this use of words naturally 
and nect‘ssai‘ily ])roduces that elYect, then you must 
judge of th(‘ intention of the man hy the words 
themselves.” 


In reversing the case, the Circuit Court of Appeals 
held that: 

“This intent was a most material element, which 
must he found hy the jury.” “Xor,” says the 
Court, in conclusion, “is the defect cured hy other 
l)arts of the charge, some of which accurately, and 

others of which more nearlv state the law in this 

* 

regard. This definite, ])ositive statement made 
to the jury, ^ * must have influenced the jury.” 

In the case of State vs. MifrJiclI, 64 Mo. 191, 192, a 
conviction of murder in the first degree was set aside 
hccau.se the trial court, in one part of the charge to 
the jury, did not include deliberation and premedita¬ 
tion as elements necessary to the crime of murder in 
the first degree. “The error pointed out in the above 
instruction is not cured hy the fact that the court, in a 
previous instruction, had properly defined murder in 
the first degree.” 
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A conviction of perjury was set aside in the case 
of riiited States rs. Burkhardt, 31 Fed. 141, 143, under 
the following: circumstances: the (rovernment had in¬ 
troduced in evidence, the judi^inent roll in a civil cause, 
in the trial of which defendant had testified, for the 
limited j)urpose of provin.ir the pendency of the civdl 
cause, and the issues therein. The jury, before retiring, 
asked what effect should he given to the verdict in the 
civil case; to which the court replied, ‘‘Give it such 

consideration as vou mav think it entitled to.” In re- 

• » 

versing the case, the court states: “I am satisfied that 
this instruction was erroneous. And while I feel satis¬ 
fied that the verdict of the jury is fully justified by the 
evidence, without this instruction, yet I cannot, in the 
nature of things, he assured that it did not have some 
appreciable influence on the result. * * * 

‘‘It is to he regretted that this ap])arently just ver¬ 
dict must he set aside in this manner on account of this 
error. But the defendant, whatever may appear to 
he the merit or demerit of his case, is entitled to the 
verdict of a jury,” * * * reached under proper instruc¬ 
tions. 

From the authorities quoted above, which are illus¬ 
trative of the great mass of decisions, it is clear that 
the law holds all erroneous instructions to he preju¬ 
dicial error, in the absence of that ‘‘positive showing” 
mentioned by the Supreme Court in Fillipon vs. Albion 
Vein Slate Co., supra. This rule grows out of the de¬ 
ference and attention which jurors accord to the Court. 
In the case at bar, there api)ears no correction or modi¬ 
fication in the charge, to remove the erroneous defini¬ 
tion of first degree murder in terms of murder in the 
second degree. Only by the formal instructions, 
granted at the request of counsel, and read to the jury 
before the Court’s own charge, is first degree murder 
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correctly described. The result is that the jury retired, 
carrying with them the instruction, in the informal 
and readily understood langruage of the charge, that 
they should convict of murder in the first degree, if 
the killing of this police oflScer were the natural and 
probable consequence of appellants’ acts. 

This instruction, we submit, is erroneous, highly 
prejudicial, and wholly unmodified by other portions 
of the charge. 

CONCLUSION. 

In conclusion, we respectfully submit that prejudi¬ 
cial error was committed by the trial Court in the par¬ 
ticulars hereinbefore discussed: namely, in (1) im¬ 
paneling jurors who were in attendance upon the Court 
without service on defendants of a list of their names, 
as required by law; (2) permitting witnesses to tes¬ 
tify in unwarranted detail to an alleged threat made 
by one of appellants, at the time of another and sepa¬ 
rate crime, which testimony would tend to inflame the 
minds of the jury; (3) ])ermitting the ^^^tne8s Tram¬ 
mell to repeat a characterization of defendants’ ac¬ 
tions at the time of the homicide; and finally, in erro¬ 
neously charging the jury with regard to the elements 
of first degree murder. 

Bv reason of these errors which we have discussed, 
and by reason of the fact that a])pellant, under sen¬ 
tence of death, is entitled, in law and humanity, to the 
utmost protection and consideration, we respectfully 
submit that the judgment entered below should be re¬ 
versed. 

Respectfully submitted, 

Wilton J. Lambert, 
Rudolph H. Yeatman, 

May Thorpe Bigelow, 
Attorneys for Appellant Proctor. 



